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ANNUAL JOINT MEETING WITH BAY-DELTA PUBLIC ADVISORY COMMITTEE 

SUPPLEMENTAL STAFF REPORT
REGARDING THE DELTA IMPROVEMENTS PACKAGE 

BACKGROUND INFORMATION REGARDING PROPOSED 
INTEGRATION OF CENTRAL VALLEY PROJECT IMPROVEMENT ACT ACTIONS 

WITH THE ENVIRONMENTAL WATER ACCOUNT 

Summary: This staff report presents background information on the implementation of 
Section 3406(b)(2) of the Central Valley Project Improvement Act and on the CALFED
Environmental Water Account (EWA) pertinent to a letter dated November 22, 2004 
(Attachment 1) from the U.S. Bureau of Reclamation (USBR) and U.S. Fish and Wildlife 
Service (USFWS) to the California Departments of Water Resources (DWR) and Fish 
and Game (DFG).  The three-year extension of the existing EWA (through 2007) and 
the development of a long-term EWA are both important components of the Delta 
Improvements Package. 

Next Steps:  The CALFED Implementation Memorandum of Understanding (MOU), 
September 2003, describes the process for interagency cooperation and public input on 
identification and resolution of issues related to State and Federal water project 
operations.  This process includes the Water Operation Management Team (WOMT) 
and the CALEFD Operations Group. 

The Authority anticipates that, as described in the CALFED Implementation MOU, the 
EWA implementing agencies (USBR, USFWS, NOAA Fisheries, DWR, and DFG) will 
work with Authority staff to develop a process to fully evaluate and seek public comment 
on the proposed changes, and bring the matter back to the Authority for review and 
comment.

Background
The Central Valley Project (CVP), operated by USBR, is one of the largest water 
storage and conveyance systems in the world.  The original primary purpose of the CVP 
was irrigation, with other purposes including municipal use, flood control, and assisting 
navigation.
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Annually, the CVP provides approximately 5 million acre-feet for farms (enough to 
irrigate about 3 million acres, which is roughly one-third of the agricultural land in 
California), 600,000 acre-feet for municipal and industrial use, 410,000 acre-feet for 
State and Federal wildlife refuges and wetland pursuant to CVPIA, and the 800,000 
acre-feet of CVPIA (b)(2) water. 

A.  Central Valley Project Improvement Act

In 1992, Congress passed the Central Valley Improvement Act (CVPIA).  The 
purposes of the CVPIA were: 

(a) to protect, restore, and enhance fish, wildlife, and associated habitats in the 
Central Valley and Trinity River basins of California; 

(b) to address impacts of the CVP on fish, wildlife and associated habitats; 
(c) to improve the operational flexibility of the CVP; 
(d) to increase water-related benefits provided by the CVP to the State of 

California through expanded use of voluntary water transfers and improved 
water conservation; 

(e) to contribute to the State of California’s interim and long-term efforts to protect 
the San Francisco Bay/Sacramento-San Joaquin Delta Estuary; 

(f) to achieve a reasonable balance among competing demands for use of CVP 
water, including the requirements of fish and wildlife, agricultural, municipal 
and industrial and power contractors. 

Section 3406 of the CVPIA dealt with fish, wildlife and habitat restoration.  Section 
3406(a) added mitigation, protection, and restoration of fish and wildlife as a 
purpose of the CVP having equal priority with irrigation and domestic uses.  
Section 3406(b) provided that the Secretary of the Interior would undertake certain 
fish and wildlife restoration activities.  Section 3406(b)(2) provides in part that the 
Secretary shall: 

 Upon enactment of this title dedicate and manage annually 800,000 acre-
feet of Central Valley Project yield for the primary purpose of implementing 
the fish, wildlife, and habitat restoration purposes and measures authorized 
by this title; to assist the State of California in its efforts to protect the waters 
of the San Francisco Bay/Sacramento-San Joaquin Delta Estuary; and to 
help to meet such obligations as may be legally imposed upon the Central 
Valley Project under State or Federal law following the date of enactment of 
this title, including but not limited to additional obligations under the Federal 
Endangered Species Act.  [The following sentence defined ” Central Valley 
Project yield” for the purposes of the Act.] 

The 800 TAF (thousand acre-feet) of water referred to in this section is usually 
referred to as (b)(2) water.  Accounting for the (b)(2) water proved difficult and 
controversial, with differing views on what would be a proper accounting.  The U.S. 
Department of Interior (Interior) ultimately issued a policy on the use of (b)(2) water 
in 1999.  See Item D on following page. 
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B.  CALFED Bay-Delta Program 

In June 1994, the State and Federal governments agreed to initiate a joint process 
to develop long-term solutions for the problems affecting the public values in the 
Bay-Delta estuary (“Framework Agreement between the Governor’s Water Policy 
Council of the State of California and the Federal Ecosystem Directorate).  The 
role of the public was described as central in this long-term effort.  This long-term 
effort has become the CALFED Bay-Delta Program, as described in the Principles 
for Agreement on Bay-Delta Standards between the State of California and the 
Federal government (December 1994, also known as the Bay-Delta Accord).  The 
Bay-Delta Accord was signed by representatives for the State and Federal 
governments, as well as representatives agricultural, urban, and environmental 
stakeholder groups. 

C.  Water Quality Control Plan for the Bay-Delta

In 1995, the California State Water Resources Control Board adopted the Water 
Quality Control Plan for the San Francisco Bay/Sacramento-San Joaquin Delta 
Estuary (WQCP).  The WQCP included water quality standards, including flow 
standards, to protect fish, and adopted a narrative objective to double natural 
salmon production. 

D.  Interior’s October 1999 Policy on Implementing Section 3406(b)(2)

On October 5, 1999, Interior released its policy for the accounting of (b)(2) water. 
It explained how it calculated “project yield.”  There had been disagreement over 
whether the 800 TAF was to be calculated based on water made available to fish, 
or water costs to the contractors in terms of reduced deliveries.  The October 1999 
policy contained the concept of “reset,” which provided that where water was 
released from upstream reservoirs that subsequently filled, the accounting would 
be reset, since the amount of water available for deliveries the following year had 
not been reduced.  Similarly, the concept of “offset’ accounted for the fact that 
some (b)(2) export curtailments would result in reduced releases from upstream 
reservoirs, with more water in storage available for later deliveries.  In this case, 
the (b)(2) account would only be charged for the actual reduction in deliveries.
Offset and reset made more water available for the USFWS, in cooperation with
DFG, to manage for fish than would have been available by simply adding up the 
total amount of acre-feet of fish actions taken. 

Finally, the policy placed a limit on the amount of (b)(2) water that would be applied 
to meet the CVP’s obligations under the 1995 WQCP at 450 TAF.  If WQCP costs 
exceeded 450 TAF, the excess would be an obligation of the project.  This 
guaranteed that the fishery agencies would have at least 350 TAF of 
“discretionary” water to manage for fish.  Many parties disagreed with the October 
1999 policy, and both CVP contractors and environmental groups challenged it in 
Federal District Court in Fresno. 
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E.  Record of Decision of CALFED Bay-Delta Program

In August, 2000, the Federal CALFED Agencies and the Resources Agency and 
California Environmental Protection Agency signed the Record of Decision (ROD) 
for the CALFED Bay-Delta Program, approving the CALFED Bay-Delta plan.  The 
plan included the Multi-Species Conservation Strategy (MSCS) Conservation 
Agreement, and the USFWS and NOAA Fisheries programmatic biological
opinions, which collectively provide a commitment (subject to specified conditions 
and legal requirements) that there will be no reductions, beyond existing regulatory 
levels, in CVP or State Water Project Delta exports resulting from measures to 
protect fish under Federal Endangered Species Act (FESA) and California 
Endangered Species Act (CESA).  This commitment is based on the availability of 
three tiers of assets described below. 

Tier 1 is provided by existing regulation and State and Federal water project 
operational flexibility, and consists of the biological opinions from USFWS and 
NOAA Fisheries, the 1995 WQCP, and the full use of 800 TAF supply of (b)(2) 
water pursuant to Interior’s October 1999 policy.  The description of the (b)(2) 
water in the CALFED ROD includes minor modifications to the offset and reset 
provisions in the October 1999 policy (which constrained (b)(2) use and reduced 
impacts to CVP exporters), and also directs the appropriate agencies to develop a 
strategy to deal with the rare circumstances when the CVP obligation under the 
1995 WQCP exceeds the 450 TAF annual cap for use of the (b)(2) water. 

Tier 2 consists of EWA assets combined with the benefits of the Ecosystem
Restoration Program, and is an insurance mechanism that will allow water to be 
provided for fish when needed without reducing deliveries to water users.  The 
EWA provides for the protection and recovery of fish beyond water available 
through existing regulatory actions related to project operations, and is 
supplemental to the baseline level of protection (“Tier 1”). 

Tier 3 is based on the commitment and ability of the agencies to make additional
water available should it be needed to meet ESA requirements to avoid jeopardy of 
listed species. 

F.  Pertinent U.S. District Court Rulings on Accounting for (b)(2) Water

On October 19, 2001, Judge Oliver Wanger issued a Memorandum Decision and 
Order ruling, among other things, that Interior’s decision to credit a maximum of 
450 TAF of water used to satisfy the WQCP and post-CVPIA Endangered Species 
Act requirements against the 800 TAF of (b)(2) was arbitrary and violated Section
3406 (b)(2) of the CVPIA.  The court held that water used to meet WQCP or post-
CVPIA ESA requirements “is an additional (b)(2) purpose and must be charged 
against the 800 TAF (b)(2) mandate if so used.”  (Emphasis in court opinion.)  The 
court stated that if it were left to Interior’s “discretion” whether or not to count CVP 
yield used for such (b)(2) purposes, “the annual 800 TAF cap would be illusory.”
On February 5, 2002, Judge Wanger issued a supplemental decision that the use 
of offset and reset was unlawful, arbitrary and capricious.  He opined that the 



Agenda Item:  8-11 (Supplemental Report, 12/3/04 – ATTACHMENT 1)
Meeting Dates:  December 8 and 9, 2004

CVPIA “mandates that 800,000 AF of CVP yield, no more and no less, is to be 
annually dedicated to and managed for (b) (2) purposes.”  He concluded that offset 
and reset actually resulted in more than 800 TAF being dedicated to (b)(2) 
purposes in certain water years.  He issued a Final Partial Judgment on 
Accounting Issues on March 20, 2002 incorporating the earlier rulings.  Both water 
contractors and environmental groups appealed. 

G.  Interior’s May 2003 (b)(2) Policy

Following Judge Wanger’s rulings, but before the Ninth Circuit Court of Appeals 
ruled on the matter, Interior issued a draft revised (b)(2) policy on December 18, 
2002, and accepted public comments until February 3, 2003.  Interior issued its 
Final Decision on Implementation of Section 3406(b)(2) on May 9, 2003.

The May 2003 policy established the accounting period for determining the use of 
the annual (b)(2) allocation as October 1 through September 30, explaining that 
this period “is consistent with the life cycle of most of the salmon and steelhead 
that spawn in Central Valley rivers and streams, it contributes to meeting the 
Anadromous Fish Restoration Program (AFRP) doubling goals, and it promotes 
the efficient use of the 800,000 acre-feet for the primary purpose of implementing
the fish, wildlife, and habitat restoration measures authorized by the CVPIA.”  The 
policy provided that the USFWS would target using approximately 200 TAF of 
(b)(2) water in October through January for fishery purposes.  The proper 
accounting period had been the subject of many of the comments on the draft May 
2003 policy.

Consistent with the District Court rulings, the new policy also eliminated the offset, 
reset, and 450 TAF cap on water used for WQCP purposes, and charged all water 
used to meet WQCP obligations and the CVP’s post-1992 ESA obligations against
the annual (b)(2) allocation at the time the cost is incurred.  The fisheries agencies 
have acknowledged that the new policy provides less water for fish than 
anticipated in the CALFED ROD, but found in the 2002, 2003, and 2004 water
years that there was sufficient water available, primarily through a combination of 
fortuitous hydrologic conditions, some restraint in actions to protect fish, and better 
coordination of b(2) and EWA supplies to maintain the regulatory commitments to 
CVP and SWP exporters.

Finally, the May 2003 policy also contemplated coordination between uses of (b)(2) 
water and other actions for the protection of fisheries.  “Interior will use the B2IT 
[B2 Interagency Team], the EWA Team and the WOMT [Water Operations 
Management Team] to coordinate the (b)(2) fishery action plan and (b)(2), (b)(1), 
(b)(3) and EWA operations with other operational programs or resource-related 
aspects of Project operations.  The WOMT will coordinate with the CALFED
Operations Group, a stakeholder forum.” 
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H.  Decisions by the Ninth Circuit Court of Appeals

On June 3, 2003, the Ninth Circuit Court of Appeals issued a short, unpublished 
opinion upholding the District Court’s rulings on calculating CVP yield and 
prohibiting use of the offset and reset accounting techniques.  However, the Ninth 
Circuit held that the District Court [Judge Wanger] had erred in concluding that 
Interior lacked discretion to specify what portion of the 800 TAF of project yield set 
aside under section (b)(2) may be used for water quality and Endangered Special
Act purposes.  (Bay Institute of San Francisco, et al v. United States of American,
et al., Case Co. 02-16041.) 

In a Memorandum issued December 17, 2003, Interior provided further guidance
regarding implementation of Section 3406(b)(2), in light of the June 3, 2003 Ninth 
Circuit ruling.  The guidance states that the October 1 through September 30 
accounting period described in the May 9, 2003 decision allows Interior to 
implement actions that effectuate the “hierarchy of purposes” referred to in the 
Ninth Circuit decision.  The guidance provides that USBR and the USFWS will start 
each year with targets of up to 300,000 acre-feet of (b)(2) water annually for high 
priority fish and wildlife actions, and a target of up to 500,000 acre feet to help 
meet WQCP and ESA obligations.  “This guidance does not establish caps but 
assures that priority actions are carefully weighed against the standards in the 
WQCP designed for fish and wildlife benefits.”

On January 23, 2004, the Ninth Circuit issued an amended opinion.  The 
amendment modified the paragraph of the earlier opinion dealing with the use of 
water for WQCP and ESA purposes.  The amended ruling reads as follows: 

The district court erred in concluding that Interior lacks discretion to 
refrain from crediting the amount of Project yield actually used for any 
(b)(2) purpose against the designated 800,000 acre feet of Project yield.
To hold otherwise would defeat the primary purpose for which the 
800,000 acre feet were designated—fish, wildlife, and habitat 
restoration.  Section 3406 (b)(2) provides that the “primary purpose” to 
which the 800,000 acre feet should be dedicated is the implementation 
of “fish, wildlife, and habitat restoration purposes authorized by this title 
…”Section 3406(b)(2) also provides that the 800,000 acre feet may be 
used to “help” meet obligations under the Endangered Species Act and 
to “assist” in meeting water quality standards.  If Interior were required to 
deduct some or all of the water it uses for water quality and Endangered 
Species Act purposes from the (b)(2) dedication, the water needed for 
implementation of the Improvement Act’s restoration mandate could be 
relegated to a secondary role, or perhaps no role at all.  Such a scenario 
would directly conflict with Interior’s mandate to give effect to the 
hierarchy of purposes established in Section 3406(b)(2). 
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I.  Developments regarding the Environmental Water Account

During 2004, the EWA implementing agencies reviewed the first four years of 
operations of the EWA and agreed to extend it for another three years, until 
December 2007. 

The EWA agencies are now considering whether to undertake a long-term EWA
beyond 2007.  The three-year extension of the existing EWA and the long-term 
EWA are both part of the Delta Improvements Package.  The purposes, 
operations, and size of a long-term EWA are not yet determined.  The long-term 
EWA will be analyzed in an Environmental Impact Statement/Environmental 
Impact Report that will be prepared before it is approved.

A long-term EWA, or something like it, has been assumed in USBR’s Operations 
Criteria and Plan, and in the planning for the South Delta Improvements Project 
(8500 cfs pumping at Banks Pumping Plant and related actions). 

J.   November 22, 2004 Letter from Department of the Interior to California
Department of Water Resources and Department of Fish and Game

See Attachment 1. 

Next Steps

The proposals described in Interior’s November 22 letter may have significant 
implications on several key elements of the CALFED Program, including the Finance 
Plan, the Delta Improvements Package, the Environmental Water Account, and the 
program-level regulatory commitments. 

The Authority anticipates that, as described in the CALFED Implementation MOU, the 
EWA Implementing Agencies (USBR, USFWS, NOAA Fisheries, DWR, and DFG) will 
work with the Authority staff to develop a process to fully evaluate and seek public 
comment on the proposed changes, and bring the matter back to the Authority for 
review and comment. 

Potential issues that need to be addressed include: 

What are the potential benefits and costs of the proposed changes, and have they 
been modeled? 

Does the proposed coordination between (b)(2) and EWA add to or expand the 
purposes of the EWA as set forth in the ROD?

How often would EWA be required to cover additional actions?  What would be the 
range of annual water cost to EWA, particularly the frequency of high cost years?
What would be the cost in the maximum year?  Are there savings to EWA in some 
years?  Does this trigger a change in the environmental documentation required to 
support the EWA?
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Is it realistic to expect that there will be sufficient funding or water provided to allow 
the EWA to cover the costs of fish actions now covered by (b)(2) supplies?  What 
are the consequences for the program if additional funds or water are not made 
available to implement the proposed changes?

Are there other alternatives that have been evaluated or should be considered in 
addressing the issues raised in DOI’s letter?

What are the impacts of the proposed change in (b)(2) policy with respect to the 
accounting period?   Would they require changes to the biological assessment and 
biological opinions recently issued by DOI as part of its OCAP update? 

How do the proposed changes address the Circuit Court’s Opinion regarding the use 
of (b)(2) water for water quality standards, ESA requirements, and the primary 
purposes authorized by the CVPIA?

Would the proposed changes be reflected in the South Delta Improvement Project 
EIS/EIR (draft scheduled for release in the spring 2005)?

Would the proposed changes require the agencies to re-initiate consultations on the 
program-level regulatory commitments (which were just extended in September 
2004 for an additional three years)?

Is there broad-based support among the agencies, stakeholders, and elected 
officials to pursue these proposals?

List of Attachments

Attachment 1 – Letter from the U.S. Department of Interior to Department of Water 
Resources and Department of Fish and Game, dated 
November 22, 2004 

Attachment 2 – Letter from The Bay Institute 
Attachment 3 – Letter from 22 environmental groups to DWR and DFG, dated 

December 1, 2004 
Attachment 4 – Contra Costa Times article dated December 2, 2004 
Attachment 5 – The Sacramento Bee article dated December 2, 2004 

Contact

Tim Ramirez Phone:  (916) 445-5511 
Senior Advisor 
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